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 1.  TIME:  9:00   CASE#: MSC17-02016 
CASE NAME: DESHONG VS. SAUNDERS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appearance required.  (Telephone appearance is acceptable.) 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01165 
CASE NAME: STEPP VS. DANVILLE GARDEN 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY DANVILLE GARDEN SHOPPING CENTER 
* TENTATIVE RULING: * 
 
Granted in part, denied in part. 
 

Defendant and Cross-Complainant Danville Garden Shopping Center, Inc. (“Danville 

Garden”) moves to compel production of documents pursuant to a deposition subpoena for 

production of documents served on non-party Zurich American Insurance Company (“Zurich”).  

Danville Garden also seeks sanctions.    

Danville Gardens owns and operates a shopping center, and has been sued by plaintiffs 

Larry Stepp, Larry McColm, and Joanne McColm, who own adjacent property, based on 

alleged chemical contamination of plaintiff’s property, arising from operations of the shopping 

center, including a dry cleaner.  Danville Gardens has cross-complained against various 

operators or others involved in the operation of the dry cleaner.  Zurich may have insured some 

of those operators. 

Generally speaking, a party moving to compel production of documents pursuant to a 

subpoena duces tecum bears the burden of showing good cause for the production of the 

documents.  (C.C.P. § 2031.310(b)(1); Calcor Space Facility, Inc. v. Superior Ct. (1997) 53 

Cal.App.4th 216, 223.)  Such a showing may be made by showing that the information sought is 

relevant to the subject matter of the litigation, and either is admissible evidence or would lead to 

the production of admissible evidence.     

Even where this threshold is met, a party may object on the ground that the request will 

impose an “excessive burden.”  (C.C.P. § 2017.020(a).) This requires the court to weigh the 

specific details of the case, based on evidence of the work necessary to provide the documents.  

(Williams v. Superior Court (2017) 3 Cal.5th 531, 549-550.)  (Compare West Pico Furniture Co. 

v. Superior Court (1961) 56 Cal.2d 407, 417 [stating number of branch offices to be searched is 

not sufficient]; with Mead Reinsurance Co. v. Superior Court (1986) 188 Cal.App.3d 313, 318, 

321 [showing of over 1,000 hours that would be needed was sufficient].) 

As to the issues here, Danville Gardens generally asserts that the existence of insurance 

coverage and the information surrounding the terms of the coverage is relevant to the action 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   10/03/19 

 
 

- 2 - 

and may lead to the production of admissible evidence.  Zurich generally asserts that the 

requests are especially burdensome, particularly because they involve documents going back 

decades, when records were not computerized.   

There are 18 requests at issue here, which the parties have broken into four groups:  1-

13 (a variety of information concerning Potentially Responsible Parties (PRPs)), 14-15 (blank 

form insurance policies), 16-17 (record retention policies), and 18 (documents related to the 

manner of the search for responsive documents). 

Items 1 through 13 (documents concerning PRPs): These requests seek documents 

concerning insurance policies issued by Zurich, for the subject property and 32 named PRPs, 

each of whom was involved with the property since 1955.  The difficulty here is not with the 

specific nature of the requests, but with whether there is any particular reason to believe that 

Zurich ever issued insurance to some of the identified PRPs.  At the time of service, Danville 

Gardens states that it “had information that Zurich had issued insurance policies to Danville 

Garden Shopping Center, Inc., H.W. Toland, Eleanor Toland, Jean Hall, Will Hall, Edward 

Calori, Nancy Calori, Faye Butler, Robert James, and Sparklizing Cleaners.”  (Mariotti Dec., 

Par. 7.)  When Zurich objected, Danville Gardens did agree to narrow the timeframe of the 

search, but did not agree to limit the PRPs, instead stating that “it is not unreasonable to 

suspect that Zurich may have additional have information not only for those PRPs, but the other 

PRPs in this matter.” (Mariotti Dec., Ex. E.)  To the extent that Danville Garden has offered 

some evidence to indicate that the PRP in question was insured by Zurich within the specified 

time period, the requests are generally acceptable.  The issue is whether the fact that Zurich 

issued insurance policies to some of the PRPs constitutes sufficient “good cause” to require a 

search for those documents in relation to other PRPs.  While Danville Gardens may be right that 

“it is not unreasonable to suspect” that such information may exist, such suspicion falls short of 

a showing of good cause.   

Moreover, even if it were sufficient good cause, given the limited chance that such 

information exists, Zurich has made a sufficient showing of undue burden in searching for 

information about those PRPs. Zurich has described the nature of the necessary search in 

detail, and estimated that it has already spent 180 hours searching for documents, and would be 

required to spent 166-204 hours on further initial searches, plus additional time investigating 

matches for the information in question. 

Requests 14-15 (blank form policies):  While the parties treat this differently from 

requests 1 through 13, in the Court’s view, the issue is similar to those requests.  Blank form 

policies are relevant, if there is some reason to think the form in question was issued to any of 

the PRPs.  Absent such a showing, however, there is no showing of good cause.   

Requests 16-17 (record retention policies):  Such documents are relevant if the other 

responses to the requests indicate that documents that would be responsive to the requests 

may have been destroyed.  Unless that occurs, they are not relevant.  Under Code of Civil 

Procedure section 2031.230, if Zurich claims that it cannot comply with a particular request, it 

must make certain specified representations concerning the documents, including whether the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   10/03/19 

 
 

- 3 - 

document “has never existed, has been destroyed, has been lost, misplaced, or stolen, or has 

never been, or is no longer, in the possession, custody, or control of the responding party.”  

If Zurich makes a response that the documents have been destroyed, it may be appropriate to 

require production of a document retention policy, but it is not required in the first instance.  

Request 18 (documents related to the search communications from counsel to clients 

concerning the request):  In the absence of a dispute concerning whether the discovery 

response is complete, Zurich is not required to provide information concerning the manner in 

which it conducted the search or the exact nature of its instructions to the persons conducting 

the search.    Even aside from the privilege issues, the particular manner of the communication 

is not relevant.  The motion is denied as to request 18. 

Danville Garden requests sanctions in the amount of $13,950.  Sanctions are to be 

awarded against the losing party on a discovery motion, unless the court finds that the losing 

party “acted with substantial justification or that other circumstances make the imposition of a 

sanction unjust.” (C.C.P. § 2023.030(a).) 

Based on the Court’s ruling, Zurich is prevailing to a significant extent.  The Court has 

some concern, however, that Zurich never disputed that it was obliged to provide responses to 

some extent, but it has not done so.  While there may be some tendency to believe that all 

documents may be withheld until an agreement is reached, this is not the case.  Responses 

should have been provided as to the PRPs for which adequate documentation had been 

provided.  In reviewing the correspondence between counsel, it appears that Zurich never 

offered a partial response, nor did Danville Garden ever demand one.  The parties simply 

continued to debate the merits of their views without anyone raising the issue of a partial 

response.  Accordingly, the Court finds that Zurich acted with substantial justification.  The 

request for sanctions is denied. 

 

 
ADD-ON 

 

3.  TIME:  9:05   CASE#: MSC16-01199 
CASE NAME: VINNIE KALSI VS. DISCOVERY BUILDERS 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DESILVA GATES CONSTRUCTION, LP 
* TENTATIVE RULING: * 
 
Without opposition, the motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 
192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the barebones motion which sets forth the 
ground of good faith, accompanied by a declaration which sets forth a brief background of the 
case is sufficient.”]) 

 

 

 


